Collie followed with a paper containing instances of fraudulent claims under the Act.
let him fall, he promptly pulled himself back without opening his eyes. Later, when examining his eyes, his feet were placed together, and he was asked to alternately open and close his eyes: being thus, when the eyes were shut, in the position adopted for Romberg's test, he stood perfectly steady.
At the close of the examination he somewhat ostentatiously marked on paper the time, stating that the examination had lasted an hour; and upon my putting it to him, he admitted that he always took notes of what had taken place! I gathered from him that he sent his wife out to work whilst he rook her place at home. The arrangement evidently was that she did the hard daily grind of toil, while he attended to domestic affairs.
Finally, he informed me that he had just been in Yorkshire for a few months; that he wondered how many more doctors were coming to examine him; that he thought the insurance company would soon get tired of it-indeed, he seemed quite happy in the thought that he had" many medical certificates" to the effect that he would" probably never work again." I advised that he was a shammer. At the trial, after my evidence, the plaintiff was asked to give evidence on his own behalf, but he declined. The judge, in giving the verdict for the insurance company, said it was the most serious case that he had ever had before him-that it was the grossest case of deliberate fraudulent imposition he had ever seen; and he suggested that there ought to be some means of obtaining a return of the money paid.
A large public body which I serve sends to me for examination (not for treatment) all employees who have been on the sick-list for over twenty-eight days.
The three following cases illustrate how comparatively easily these cases may be handled when they are dealt with by representatives of their employers, and where, presumably, they are not contemplating legislation.
A. C. had an accident; seen after having been treated for myelitis of his spine for thirteen months; full pay most of the time; bedridden; ordered to hospital for observation, where he had" fits"; blackened his face to give them a realistic effect. I sought and obtained a private interview with him, and ventured upon some exceptionally straightforward plain-speaking. He walked to my house, distant a mile, next day; resumed work within a week. A. H., an employee, after being for four weeks on the sick-list, complained of being still unable to work owing to an injury to his knee. No abnormality being found, he was told to resume duty at once. As he did not do so, he was again sent to me a few days later. Still nothing could be found; he stated, however, that his knee swelled when he walked. Having measured his knee, I sent him out to walk for two hours. No swelling was discovered by measurement on his return. He was told to resume work forthwith, which he did.
The case of A. N. is typical. An employee of a large public body put himself on the sick-list and obtained a medical certificate to the effect that he was suffering from an inguinal hernia produced in the ordinary course of his work. It was stated to have occurred on a certain date at a specified hour. Now, what were the facts? The man worked a fortnight after the injury; he did not complain at the time-indeed, he only mentioned it to his doctor, who was called in to attend to his wife a few days before I examined him. The appearance of the hernia, which was large, the absence of a history of pain, nausea, vomiting, or inability to work at the time of the alleged seizure, made it impossible to believe that this was in fact a hernia of recent origin-indeed, I believe he had had it for years. The fact that some few months before I had occasion to send him back to work at the point of the bayonet for deliberate malingering adds considerable weight to the opinion I formed.
For deliberate fraud, I think the following would be hard to beat.
A. R. injured his right ankle in October 1909 whilst trucking a case at the Royal Albert Docks. ' He was asked by the Shipping Federation to attend at my house for medical examination in April 1910, but absolutely declined.
Indeed, he had refused to receive half-wages which was being paid to him regularly, because the agent of his employer had declined to take it to the top of the house where he happened to be at the moment. The weekly payments were stopped, and the case came before the County Court the same month. Not having examined the applicant, I was not asked to attend the hearing; but a doctor who had previously seen him on behalf of his employer was called, and gave evidence to the effect that, in his opinion, A. R. was well and fit for duty.
Strong medical evidence by two experts was given, however, as to his total incapacity for work, and an award of twelve shillings per week was made in his favour. The medical referee did not sit with the judge.
Two months after getting his award he was sent to me for examination, and I reported that he was a " rank impostor," and advised immediate application to the Court to terminate the compensation.
The case was heard before the same judge in October, and I gave evidence that, in my opinion, the man was a shammer. I was, as usual, severely cross-examined by counsel.
His employers proved that the man was doing heavy work at the time of the first trial and for several months afterwards, and that notwithstanding the fact that he had sworn that he was unable to work. He had, in fact, got a day off from his work to .attend the Court at the first hearing, by stating to his employer that he had been summoned to Court for arrears of rent! This, of course, settled the case, and the judge sent the papers to the public prosecutor with a view to criminal proceedings.
The following two cases are typical of a large class of petty .accidents alleged to be met with in connection with tramcars.
A. A. met with an accident and took to his bed. He groaned piteously when asked to turn, and assumed the attitude of one thoroughly exhausted. At the end of the examination, having left the room, I suddenly returned, and found him sitting up in bed, detailing to a friend, with a smiling countenance, howexceedingly clever he had been! A. E. detained me a suspiciously long time at his front door. Thinking that he had probably been getting into bed whilst I waited, I ventured to look below the table, which was covered with a tablecloth, and there found his clothes, which he had evidently just taken off. I have no doubt that, had I followed the example of the late Mr Rose and put my hands into his boots, I should have found them warm.
It is difficult to see why defendants should have to pay damages measured by the extent of the plaintiff's capacity for practising auto-suggestion, especially when, as so often happens, the result of an arbitration cures what the physician could not.
A. F. alleged that he met with an accident, injuring his back, which compelled him to walk with his back bent at an obtuse angle. After examination, which included X-ray photography, I satisfied myself that he was not suffering as alleged, and I frankly told the Court so. Medical evidence was given by two medical men, one stating that he was suffering from functional paraplegia-that is, paralysis of both limbs-and the other that he was suffering from spinal irritation, the result of the injury. I think, however, that I must have been right, for the Court was satisfied, after hearing the evidence, that no accident had occurred!
The following case illustrates very markedly to my mind the effect of recent legislation upon that section of workmen who, to the discredit of their class, take undue advantage of Compensation Acts.
A. L., who had been drawing sick-pay for nearly two years prior to the passing of this rule, complained that he was weak and had a pain in his back, and that the weather affected it. I satisfied myself that he had no physical disability, and pointed out to him that, as he had not given notice of his injury a year ago, he could not claim under the Employers' Liability Act; that the alleged accident happened prior to the passing of the Workmen's Compensation Act of 1906; that I believed he was never really ill; and that he was to return to duty forthwith, otherwise I would report him unfit for duty, and he would be dismissed without compensation. He returned to work, and has never complained since of his back or of any other portion of his anatomy.
You are probably aware that in Germany, as working men receive state pay when ill, they are compelled, if so desired, to enter a hospital for observation. I have sometimes found it very useful to adopt this method when patients can be induced to enter a hospital.
The following case is illustrative of the value of this procedure.
A. 1. is engaged in a branch of the public service to which is attached a liberal pension. Seven years ago he was off work for a whole year, suffering from a strained back; received full wages and the use of a cottage. Last year, being off work nine months with his back (again said to be strained), he was sent for examination with a view to superannuation. I sent him to hospital for observation. After eleven days he was told he would be reported as a malingerer and lose his pension if he did not immediately resume work. Left hospital and resumed work next day.
Lastly, I would like to bring before your notice a case where some strong measures were necessary to restore the workman to self-respect.
A. K. was confined to his bed, the result of an injury. He complained of intense pain when I touched the dorsal region of his back. His case reminded me very forcibly of one in which, but an hour before, I had given evidence in the High Court. The injury in that case, where the claimant was awarded nearly £100, was not so severe as in the case before me, and I made up my mind to bow to the inevitable and report accordingly, when I suddenly bethought me of my trusty friend, the electric battery. There is a popular, but of course erroneous, idea that an electric current is not felt even in minor injuries of the spinal column. I applied the battery. The claimant said he did not feel it over the painful area. I made the current considerably stronger, and he tried to bear it manfully. At last, with a howl, he fell in, a heap on the ground. There was no one in the room to sympathise, so I told him to get up and not make a fool of himself, 3 explaining that I now knew what was the matter with him, and that he was to go back to work at once. His wife, who was downstairs, hearing the yell, entered the room, and I explained to her that he was now well, as I had cured him with the battery. I said I was very pleased; he said he was, and the wife agreed with both of us. He said he would go back to work forthwith, and he did so.
The Workmen's Compensation Act of 1906 absolutely precludes the possibility of contracting out in any way. Prior to the passing of the Act one occasionally recommended workmen to be accepted conditionally.
A. Q., a very fine muscular man of over 6 feet, who had been a Guardsman, applied for admission into the service of the London County Council as a park-keeper. He had a hernia, and I advised his acceptance subject to the proviso that, should he be incapacitated from employment as the result of his hernia, he should not receive benefits which might otherwise accrue to him, and he was accepted for service on those terms. When, however, the last Workmen's Compensation Act came into force it nullified this agreement, for the Act expressly forbade all contracting out. Now, this is a mistake, for there are many cases in which, to my thinking, contracting out might well be allowed for certain disabilities.
For instance, when a leg is broken there sometimes remains, however skilfully treated, some little shortening of the limb, with a resulting limp. If an employer has some fifty men applying for work, he does not choose the man who limps. The unfortunate applicant may be as good a workman as any other, for mere shortening, although it produces slight lameness, does not in any way incapacitate. Employers cannot be blamed if they form a different opinion, and doubt the candidate's statement, for they have no surgical knowledge, with the result that the workman is again and again refused employment. Indeed, in a case in which I was called, a County Court judge ordered an employer, in whose service such an accident had occurred, to pay the employee five shillings a week for life in case the workman could not get work! Then, again, real disabilities, such as the loss of one eye, slight deafness, and so forth, are examples of conditions which, to a greater or lesser extent, predispose towards accident, but which ought not to prevent a man earning his livelihood. It is obvious that if these workmen were allowed to contract out, they would not help, as they do now, to swell the army of the unemployed.
MR P. D. BOTTERELL referred to a case where a coloured seaman was injured on steamship A, and as a result of such injury suffered amputation of part of one finger. He was paid .compensation under the above Act for some months, when ultimately he went to sea again on steamship B, in which vessel he made one voyage. He then made a further claim on the ground that the stump of amputated finger had been rendered tender and inflamed by use of hot water and caustic soda while washing paint work. His claim was admitted, and compensation paid him for a few weeks. For two weeks he did not come for his money, and it was then discovered he had entered hospital, complaining of cedema of hand and forearm, alleged to be due to aforesaid accident. Suspicions being aroused in the hospital, his arm was put in plaster of Paris on two different occasions, and the cedema reduced to practical disappearance. It was discovered that there were circular marks upon his forearm, and two thick elastic bands were discovered in his possession. He was then expelled from the hospital. He commenced proceedings, claiming further compensation; but upon the aforesaid circum-.stances being proved by the surgeons and nurse from the hospital, his claim was dismissed. Criminal proceedings were set afoot against him, but the case was stopped, on a more or less technical ground, before the medical evidence had been given.
MR WILLIAM TURNER said that he wished to agree with the -earlier speakers that it was most desirable to have certain doubtful cases admitted to hospital and there carefully watched, so as to detect the malingerer. The case mentioned by Mr Botterell had been under his care at the Dreadnought Hospital, and showed the advantage of that method of observation. Only a month ago he had had a man admitted to one of his beds who had been crushed between a barge and the landing stage, and this man, though his actual injury was only a small bruise on one gluteal region, being a bad hysteric, imagined he had a fractured pelvis, and thought he was permanentlyinjured. He had been brought to the hospital on a stretcher, unable to move, and in what he described as fearful pain, but on careful examination he had no symptoms of shock; pulse was normal in rate; no movements were lost about the hip-joints, and there was only tenderness over the bruise and in the iliac fossse. Care was taken not to mention in front of him the urinary symptoms that may occur in true cases, and as the result, when told to pass water, he did so easily at once.
The X-rays then convinced us that there was no fracture; and by moral encouragement, and proving to him that there was no serious injury, we were able to send him out of the hospital in about a fortnight.
MR G. C. GARDINER read a short note, and specially drew attention to the importance of two decided cases, (a) Wolsey f.j Sons v. Pethick Bros.i" and (b) Gilbey v. Great Western Ra£lway Co. (1910) . He also thought that it would be a good thing if rules of evidence were considered by coroners, as employees were put to a good deal of expense by the admission of hearsay evidence at inquests. MR WALTER J. ATTWATER thought that Mr Gardiner had misconceived the position as to the rules of evidence in coroners' courts. The appeal cases to which he had referred related to proceedings in ordinary courts of justice, and not to those in coroners' courts. It must be borne in mind that the coroner's * Butt., W. Cas., vol, i, (N.S.) 4II. inquest was an inquiry, not a trial, and that there was no issue. Hearsay evidence was admissible, and often for good reason; but where the criminal responsibility of any person was being considered, the coroner should advise the jury not to bring in a verdict based on such evidence alone. It was unfortunately the fact that coroners' juries were too prone to act as if they were trying an issue from the point of view of the Workmen's Compensation Act, and as far as possible that should be guarded against.
MR CHARLES DOUGHTY pointed out that the rules of evidence referred to by Mr Gardiner, and undoubtedly binding upon a County Court judge, were not necessarily binding upon a coroner. An inquest was not an action between parties at law; there was no lis, as it was called; it was merely an inquiry on behalf of the Crown to find out the cause of death, and whether a person was criminally responsible for it.
The opinion of the legal profession .was, he believed, that the rules of evidence, as understood by lawyers, were not binding upon coroners in their courts, but that they might admit any statement which had a reasonable tendency to elucidate the matters of the inquiry, and that the only limit of what was admissible or inadmissible was set by the good sense of the coroner. So far as the speaker knew, there was no authority upon this question; but he had never heard the proposition seriously doubted that a coroner may admit hearsay evidence. He should always point out to the jury, however, that the evidence so admitted was only" hearsay," and he should warn them against accepting it too readily. MR S. M. HURD agreed with statements made by Mr Gardiner as to the difficulty arising at coroners' inquiries by the admission of statements made by a deceased person; but still greater difficulty arose in regard to statements alleged to have been made to relatives by deceased persons, when it is often apparent to an impartial listener that no such statements as those alleged were ever made by the deceased. There was, therefore, the utmost necessity for the decision of the Court of Appeal that no such statements can be admitted as evidence.
With regard to the remarks of another speaker, the crux of the whole difficulty as to what is or is not~n accident arose from the apparently contradictory decisions of the Court of Appeal and House of Lords, and that followed from the procedure adopted in those cases by which the Appeal Court upheld the decision of the County Court judge upon every question of fact if there was the slightest evidence in support of his view. In a recent case, the House of Lords had held that a man who ruptured an aneurism whilst carrying on his ordinary work, without any suggestion of extra strain, had died from injury by accident; whilst in another case, where a man who died from an epileptic fit, which might or might not have been induced by his ordinary work, the same tribunal had held that there was no injury by accident. That condition of thin~s would continue until the procedure in some other branches of law was adopted, and the Appeal Court allowed to say upon the proved facts what the decision ought to be, and not be compelled to support the view of the County Court judge, even when, as was often now the case, the Court of Appeal was of opinion that the inference drawn by the County Court judge was erroneous.
On January 24-, 1911, MR A. S. MORLEY read the following paper :-So many excellent speeches were made at our last meeting that I fear that there is little left for me to say upon the subject of the Workmen's Compensation Act. If my remarks appear to be disconnected and hackneyed, I must therefore crave your forgiveness. There are one or two points which I am constantly finding give rise to argument and annoyance, to which I should like to refer. In the first place, I should like to mention the subject of the payment of a fee to the workman's medical man if he attends the examination made by the employers' adviser. In common, I believe, with most of the medical men who examine much for employers, I am always anxious that the men's doctor shall be present if it can be arranged; and, wherever it is possible, I give every facility for such a course. It is very unreasonable, however, for the men's solicitors to demand a fee from the employer for the presence of a medical man, who is there primarily for the man's own protection. The law is quite clear on the point. It lays down that a workman claiming under the Acts must submit to examination at reasonable intervals if called upon to do so, and he is not allowed to obstruct the examination in any way, or to make it conditional upon anything excepting his own health. He cannot, therefore, demand that his doctor shall be present at the employer's expense-indeed, the Scotch Courts have held recently that he cannot insist upon his own doctor's presence at all, excepting under very special circumstances. I wish this fact were better realised by our profession in general, because it is such a very common thing to meet with cases where the doctor refuses to allow his patient to be examined unless in his presence, and where he, nevertheless, refuses to be present until his fee has been paid by the employer. Doctors do not seem to realise sufficiently that these examinations are not for the purpose of treating the patients, and are compulsory, and it is often extremelydifficult to get them to see the true state of affairs. Of course, in cases which do not come under the Workmen's Compensation Act, there is no statutory obligation on the part of a claimant to submit to examination by the defendant's doctor, and, though it is usually politic for him to do so, he can make any condition he pleases; and it is common for a claimant to insist that his own doctor shall be present, and that his fee shall be paid by the defendant. But this is not so with the cases we are now considering; and it cannot be too forcibly impressed upon medical men that, under the Workmen's Compensation Act, the claimant's doctor must look to his patient for his fee for attendance at an examination, unless some definite arrangement to the contrary has been made, and that he has no right-indeed it is ridiculous-to advise his patient to disobey the terms of the Act unless he, the doctor, is paid a fee.
This especially refers to the residents at hospitals. Resident medical officers are in the habit of refusing access to the patients in their institutions until a fee of a guinea has been paid to them. This is tantamount to saying to the employer, "You shall not exercise your statutory right until you have bribed me to allow you to do so." Naturally, if a house-surgeon renders any assistance at the examination, such as showing the official notes, temperature charts, or skiagrams, he has a right to expect a fee for his help. But if, as is usual, his assistance is neither asked for nor needed, it does seem a little high-handed to thrust it upon the employer, and to expect a fee for doing so. Personally, however, I have always considered it good policy to advise the insurance companies or the employer to pay the fee, because in some cases it is wise to enlist the services of a house-surgeon on one's own side rather than to" get his back up" against the company, and because it makes the examination pass off much more smoothly in every way, besides giving one the advantage of seeing any skiagrams, etc., that have been taken. But I do resent the attitude that is often taken up on such occasions by these young gentlemen, whose idea of their own importance is not rarely somewhat inflated.
A few months ago I had occasion to examine a patient in a certain infirmary, and had arranged an appointment with the medical superintendent. When I arrived at the infirmary I was told that the superintendent had been unavoidably prevented from meeting me, but that an assistant medical officer would take me to see the case. On arrival at the bedside, I found that the doctor in question had never seen the case before, and knew absolutely nothing of it. While I was examining the patient, he amused himself by talking to the nurse, and ultimately went outside the ward, leaving me to my own devices. I was rather surprised, under these circumstances, when I had found him after completing my examination, that he demanded a fee for what he described as " a consultation." I advised the company in this case to refuse to give him one, on the ground that his services had not been either asked for or rendered.
Apart from the question of fee, I think that nobody ought to object to the presence of the patient's medical man unless he should happen to be known to belong to the class of" workmen's doctors," to whom I shall have to refer presently. If a formal consultation were held more often between the doctors on the two sides, it would prevent our profession from cutting the very poor figure it sometimes does in the witness-box.
But the question is quite different in cases where the solicitor .acting for the workman demands to be present at the examination;
.and I am very strongly of the opinion that we should refuse to examine any claimant under such conditions. I consider that the thanks of the profession are due to Dr Collie for getting a definite decision on this point, laying down that such a course not only cannot be insisted upon by solicitors, but is always undesirable. Moreover, Dr Collie's cases led to a -clear opinion of two County Court judges that a workman cannot refuse to be examined by anyone doctor, but must submit to examination by any doctor his employers like to name.
It is quite obvious that a solicitor's office is not a suitable place in which to examine a patient, and it is quite impossible to use such instruments as ophthalmoscopes, nasal specula, auroscopes, etc., in a place unprovided with suitable lamps, while a couch of some sort is necessary for the proper examination of an abdomen and of a heart. Moreover, I have known solicitors to interfere in an altogether unnecessary and aggravating way with the most ordinary questions, apparently for no other reason than to impress the doctor and their client with a sense of their shrewdness. I well remember one case where a solicitor told the injured person not to reply when I asked the date of the accident, his age, address, and other elementary questions of that sort. I need hardly point out here how impossible it would be to form any sound opinion upon most cases without knowing the nature of a claimant's employment, and so on.
I had a useful object-lesson in the undesirability of allowing a solicitor to be present at a medical examination in a case which I examined in consultation with Dr Collie himself last year. The case was one in which a malingerer was trying to show that his :shoulder was stiff after an injury, and that there were various tender places about the joint. Whilst I was manipulating his shoulder and pressing upon the supposed tender points, Dr Collie was plying him with questions about his chest, abdomen, and other neutral parts of his anatomy. When we came to give evidence at the trial, the solicitor, who had been present, suggested to each of us that the reason his client had not complained of pain when I pressed upon or moved his joint was because Dr Collie had been simultaneously punching his ribs so hard that he was calling out with pain. Of course such a false suggestion was flatly denied by each of us, but the solicitor no doubt made it, well knowing that he was not a witness on oath, and that our indignant denial would not entirely wipe out its effects from the mind of the Court.
If we agree that we ought not to allow the man's solicitor to be present at an examination, I consider that we are equally under an obligation to refuse to allow a representative of an insurance company to be there. I have always set my face against such a course, because an insurance official might take the opportunity to cross-examine a claimant on his own account, and to ask leading questions, which would not be allowed to be put in Court. "What is sauce for the goose is sauce for the gander"; and we should see to it that if a man's solicitor is not allowed to be present, nobody from the employer's side should be there either.
I now wish to refer to a somewhat trite subject,-that of a certain class of doctor, which I regret to say is an increasing one, I mean those doctors who habitually act for certain firms of solicitors, and who assist their not over-reputable employers in bolstering up obviously bad cases, not even stopping at wilful perjury to try to save an untenable case. It is to the door of these gentry that the blame lies for the ever-increasing number of bogus claims that are made. I have a black-list on which I have placed the names of quite a number of doctors who act in this shameful way, and it is a very disagreeable feature of my work that I am frequently called upon to meet these black-listers in consultation.
There is a certain Dr X., who always acts for Messrs YZ. & Co., whose methods I have seen illustrated twice in one week lately. In the first case, I had to examine a lad who had sustained a burn of the .front of the elbow. It seemed that he had been discharged from further attendance at the hospital, and had been certified fit for work, but he alleged that. he could not bend his elbow. He was represented by Messrs YZ. & Co., and, of course, quite by a coincidence, he happened to consult Dr X. about the treatment of his elbow. Though the burns had obviously been healed for quite a long time, Dr X. had applied ointment and bandages. Having taken the lad's history and heard what he complained of, I asked him to take off his coat to show me his elbows, and he at once commenced to do so, bending the elbows quite freely. Dr X. at once flew to his assistance, remarking to me that" the poor lad" couldn't undress himself, thereby reminding the said" poor lad" that he must not give his case away, and that his elbow was supposed to be stiff. Later on, however, I eluded the vigilance of both patient and doctor by asking the lad to hold his shirt up under his chin while I listened to his heart, and he obeyed me at once, naturally flexing his elbows to their full extent. I have seen this same doctor try such tricks before, and I was prepared for him on this occasion. I have never actually been pitted against him in Court, however, and I was much interested the same week, when I had the opportunity of hearing him give evidence in a case in which I had no interest, while I was waiting to give evidence in another matter. He was supporting a man who was claiming heavy damages for being run over by a motor. The man alleged that he had suffered from fracture of several ribs and lung complications. The defendant's case was that he had been examined at a hospital and sent on to an infirmary, and that no signs of any chest injury were discovered or complained of at either institution. Dr X. alleged that it was quite possible to have a fractured rib with an injury to the lung, and not to feel any great pain until two or three days afterwards. He produced a notebook, from which he read out that at his examination he had found evidence of a fracture of two ribs. He was asked by the counsel to hand over the book, and it was then seen that there was no entry of the sort anywhere to be found. The judge made some very caustic remarks, and I need only mention here that Ju~ge Bacon was trying the case, to show that Dr X. had a rather bad time of it, and that the medical profession and medical witnesses in general were submitted to very unpleasant criticism. Really, it is time that the General Medical Council devoted some attention to men of this kind, who do so much to discredit our profession. In another case which was heard some little time ago, another very notorious member of my black-list was giving evidence. A question of bacteriology had arisen, and this wily East-End doctor unblushingly said that he had special knowledge of bacteriology, and that he had a laboratory of his own at his house. A few months later I had to examine another case at this doctor's house, and I took the opportunity to ask him to let me see his laboratory, as I was much interested in such places. He did not seem to know at first what I was driving at, and I had to remind him of his evidence in the former case. He then explained to me that his laboratory was a wooden box, 12 inches by 9, and that he could not show it to me just then as he was using it to conduct an experiment, which he must keep secret for the present.
At first sight one might be puzzled to see why these men should wish to pursue such a dangerous course, and what interest they can have in supporting bogus claims for workmen and others. But I began to understand their modus operandi better after an interview I had a few years ago after examining a case at a certain solicitor's office. I was asked to speak to one of the partners after I had finished with the examination, and was asked whether I should feel disposed to examine cases for him; he pointed out that, if I would, it would be a convenience for him, as his office was in Chancery Lane, and my house is not a mile from that locality. I mentioned my fees, and he said that these would meet his views admirably; but he added that, of course, I must not expect to receive any fees either for examinations or for attendance at Court if his clients failed to get any compensa-tion. I told him that I could not consent to any such arrangement, and he replied that it would be quite all right, as some of his clients were quite well off, and the fees of unsuccessful cases could always be added to my normal charges in the next successful one. He seemed quite astonished when I refused his offer without thanks, and he informed me that he had never had any difficulty in finding medical men to work for him on such a basis. If this is true, one can quite well understand why such doctors are anxious to obtain verdicts at any cost, and are willing even to commit perjury in order to get their fees.
I have dwelt pretty fully on the sins of the claimants' solicitors, but I do not wish it to be thought for a moment that all the faults are on one side. A legal friend told me a little time ago that he had arranged a settlement of a claim for a workman with the representative of an insurance company, and that it had been agreed that the man was to receive the sum of £12, and that the costs were to be £2, i.e. £14-in all. As he was leaving the office, the insurance man coolly remarked that a cheque for £18 would be forwarded in due course from his company. The solicitor pointed out that only £14. was agreed upon, when the insurance man explained that the difference could be divided between himself and the solicitor! In the days before everyone was as familiar with workmen's compensation as they are nowadays, it was not uncommon for sharp claims-inspectors to interview the widows of deceased workmen, and to effect settlements for sums much below the amounts to which they were entitled under the Acts. One can imagine that a woman under these circumstances, being perhaps half-starving, would gladly fall in with a suggestion that she should accept, say, £50 down in gold, when she was really entitled to from -£250 to £300-the sight of so much gold being too great a temptation to resist when the choice lay between accepting it or entering into lengthy legal proceedings, and seeing her family starving in the meanwhile. I have heard of more than one case of this sort, but, of course, if the poor people get their eyes opened later on, they have a ready legal remedy. I need hardly say that such practices are not countenanced for a moment by the managers of any respectable company. Insurance companies can only prosper so long as their reputations remain unsullied; but in these days of mushroom companies, sharp practices like these are occasionally heard of.
The cause of much trouble in workmen's compensation claims is the freedom with which some doctors grant a workman a certificate that he is still unfit for work without making any proper examination or inquiry. The chief offenders in these cases are dub-doctors and hospital-residents. They are often so overworked and hurried that they have no time to consider whether they are justified in giving a certificate when it is asked for, and it never enters their heads that they may have to appear as witnesses later on, on the strength of a certificate they have given so thoughtlessly.
Recently, while waiting to give evidence in a case at a County Court, I heard a good example of this. A house-surgeon at one of the great hospitals had given a road-sweeper a certificate that he was unfit for work at a certain date. In cross-examination he had to admit that until he heard the other evidence in Court he had not the vaguest idea what the man's work was, but had given him the certificate under the impression that he was a dock-labourer, who would have very heavy work to perform. When he was asked, he freely admitted that had he known the man would only have to sweep up dust from the roads, he would have told him that such work would be good for him, and that he was quite fit to perform it. Many a man would not have been so honest, and would have said anything he could to justify his original certificate. If this particular certificate had not been given so readily and carelessly, it is probable that the claim would never have been taken into Court, and the time of the Court and the money of the Borough Council would have been saved, while the house-surgeon would not have placed himself in a very invidious position. Now, I would like to say a few words about the spirit in which the examination of an injured workman should be approached.
It is as wrong to go to a case with the fixed idea that an accident of some sort must necessarily have occurred, as it is to assume that every claimant is a malingerer until he has proved the contrary, Some men examine these cases with a fixed idea that an accident of some sort has occurred, and that the symptoms of which a man complains have to be reconciled with the history of an injury. Such a procedure often leads them astray. In a case which I was asked to see some time ago, another medical man had already examined the claimant for an insurance company and had reported that the man was suffering from an injury to the muscles of the back. The history was that the man had been seized with agonising pain in the back and loins whilst pushing a barrel along a stone floor, in which there were some holes and inequalities. He alleged that he had strained himself. Shortly after the so-called injury had occurred, he had passed a large quantity of blood. To cut a long story short, I found that he was suffering from a stone in the kidney, and this opinion was afterwards confirmed by X-ray examination, and later still by a successful operation at a hospital to which I sent him. I told the doctor who had first seen him what opinion I had arrived at, but the only reply that he vouchsafed me was, " You can't get over the fact that there was an injury." I fancy he was not at all pleased when the subsequent operation got the man over the fact of an injury, and proved the correctness of my diagnosis. Unfortunately, this did not occur until after the case had been settled. The company had to settle for an appreciable sum because they had already admitted the accident, and had been paying the man up to the time of my examination. They were therefore estopped from claiming that the symptoms were not due to accident at all. In my opinion, all the trouble was due to my colleague having approached the case with the preconceived idea that the man's signs and symptoms must be fitted in with the history of an alleged injury.
In cases of hernia, it is now the general rule with workmen to daim that they are due to some specific strain or accident whilst .at work, and it is curious how extinct cases of hernia from natural causes in workmen have become since the passing of the Workmen's Compensation Act. I should very much like to hear the opinion of medical members as to the percentage of hernia cases which are really due to accidents. My own impression is, that the large majority of cases of hernia are due to anatomical defects, and are as often precipitated by such natural efforts as sneezing, coughing, or straining at stool, as to accidents within the meaning of the Acts.
In the same way, cases of heart-disease are commonly alleged to be due to some strain whilst at work, the work at which the man was.engaged when he first noticed the symptoms of dilatation being claimed to be the cause of the trouble. And I need only quote the case of Clover Clayton Ej Co. v. Hughes,'" in which a workman died from the rupture of an aortic aneurism while using a spanner, and in which the House of Lords laid it down that, though death must have occurred within a few weeks at most in any case, the strain of using the spanner was the actual cause of the bursting of the aneurism, and that, therefore, the case came within the meaning of the Act, to show how impossible it is to contest cases of this description. There are many other conditions which may arise after accidents, and which mayor may not have some casual relation to them, and amongst these I have met with cases of paralysis agitans, disseminated sclerosis, bulbar paralysis, locomotor ataxy, closely following upon some. apparently trivial injury, and alleged to be the natural results of accidents. I should very much like to hear the opinion of the Society on such cases as these, and to learn how far they can be attributed fairly to the accidents which preceded them.
A case of myeloid sarcoma, following upon an alleged injury to the knee-joint, is just now under my notice. The case is one in which a coachman fell whilst at work, and in consequence is said to have had synovitis of the knee. He returned to work within a normal time, but a few months later a tumour of the upper third of the fibula was discovered, and at the operation a myeloid sarcoma the size of an orange was found and removed.
The growth had attained to this size, it was said, within four months of the injury, and some of the surgeons who have seen the case say that it is undoubtedly due to the injury, whilst others (including myself) think that no injury could produce a central myeloid sarcoma, and that this particular type of growth could not attain to the size of an orange within a few months. This seems to be a case upon which a very interesting discussion might be held.
No paper on the Workmen's Compensation Act seems complete nowadays without a description of a few cases of malingering, and, in accordance with this custom, I will just relate two of these common cases : -In the first, a man had sustained slight concussion and bruises to the shins. He worked as an electrician, and also as a waiter. On the first occasion when I saw him, he complained of an unhealed wound on one shin, and also of deafness in the right ear. As many months had already elapsed since the receipt of the injury, I was rather surprised when I found a raw; bleeding circular ulcer on the shin, having all the appearances of a recently inflicted abrasion, rather than of an unhealed wound of many months' standing. There was also considerable periosteal thickening on both legs, which I made a note of at the time, and I also observed that there was a scar on the penis, the nature of which was not at all doubtful. I felt very suspicious that the wound was a self-inflicted and recent one, and I therefore made an exact measurement of its position and size. I told the man that though there might be slight deafness of one ear-and my tests did not confirm this-I did not see how that could interfere with his work, either as an electrician or as a waiter. Two or three months later he was sent to me again for examination. He was now totally deaf in both ears! and for the first time he was alleging that some varicose veins he had were due to the injury, and he told me that he was going to hospital to have them operated upon. He still had a superficial unhealed wound, but I found that it had moved nearly two inches higher up, and further round the leg than before! I tested the ears very care-fully in front of his own medico-legal doctor (I use this term because he was one of the doctors who work for a certain firm of solicitors, and because he was not treating the case, and not because he is a member of this Society), and I was able to convince myself and him by every test that I applied that the deafness was a sham, and we continually caught the man by getting him to answer to questions which we had addressed to him in low undertones. I next saw the man at the house of an ear specialist whom I had advised our side to call in to support my evidence a few days before the case was heard. The man had been operated upon for varicose veins in the meanwhile, and, as a result of his confinement to bed, the fictitious ulcer had healed. He had told the house-surgeon, however, that his wounded leg had also been fractured, and had tried to mislead him into believing that the periosteal thickening was due to callus. When he came to us to be re-examined, this story had grown into compound fractures of both legs! The ear specialist put him through all the usual tests for deafness, and they all showed conclusively that the man was a fraud. After this, I overhauled his legs again, and re-examined the scar on the penis, inquiring of him how he came by it, and whether he admitted syphilis. He denied the impeachment, however, and the aurist, who was washing his hands at the other end of the room at the time, remarked in a low undertone to me that perhaps the scar was a flea-bite. At this remark the supposed deaf man burst into hearty laughter, as the aurist had anticipated. When the case was heard, we related this event, and I saw at once that it had made far more impression upon the judge than all the other and more scientific tests that had been applied. And the inference I draw from this case is, that a malingerer can far more often be convicted and caught out by using some common-sense test like this than by all the tricks and tests described in text-books, and that some easily understood results of this sort are far more useful when we wish to prove a case to a judge or jury. It is far more intelligible than the fact that the man can hear high tones but not low-or other tests of that sort.
The other case was one in which a man alleged that a boil on his buttock was the result of a bite from a horse three months previously. I was surprised when the resident medical officer from a teaching hospital came forward and said that such a thing was, at any rate, possible. But, quite apart from the medical side of the case, we were able to show from the books of the firm that not only had the man not been at work on the day on which he said he had been bitten, but that the horse, which he named as the culprit, had actually been sold a week previously. This is the sort of case not uncommonly met with; and I consider that the insurance company, which defended it though the amount claimed was only £2 or £3, and spent perhaps some £25 to £+0 in doing so, were doing a public service. The judge made some very strong remarks to the malingerer, and said he ought to be prosecuted for perjury, but he did not forward the papers to the public prosecutor, as I had hoped. Until flagrant cases like this one are followed by prosecutions, and while human nature remains as it is, these fraudulent cases will continue to be brought. DR TOOGOOD said that the recent Workmen's Compensation Act has brought into being a distinct class ofpractitioners, both legal and medical, all looking for remuneration solely to the success of their efforts on behalf of the plaintiff. He regretted that it had not been possible to secure the presence at the meeting of some of the medical witnesses who were accused of habitually bolstering up fraudulent claims, or even of manufacturing them. He was not at all satisfied, from his experience, that all the partisan exuberance was confined to the plaintiff's witnesses; he had heard very exaggerated evidence given by well-known medical witnesses retained by insurance companies. The great object of a medical witness should be to avoid partisanship, and not to be tempted into reprisals by manifestly insincere evidence given by the other side. MR M. WIMPFHEIMER suggested that the adoption of the German method of explaining the nature of an oath and the penalty for perjury might deter a complainant from going further in his evidence than justified. He had recently been subpoenaed in Bavaria. Before the case commenced, the ten witnesses were called in and addressed by the presiding judge, who pointed out the serious effect of giving evidence, and that the penalty for wilful perjury was up to ten years' penal servitude, and for careless or reckless perjury up to two years'. DR F. J. SMITH said the remedy was to make the decisions of the medical referees more far-reaching and absolute, inasmuch as the opinion of a referee must be impartial and as near the truth as he can get, though it obviously cannot be absolutely omniscient. He related a case in which he had sat with the judge, but had his report set aside because of the decision in the case of Clover Clayton E:t Co. v. Hughes (supra) , although he had carefully differentiated his case from that one. MR M. 1. FINUCANE said thati. The complaints made in the paper were, after all, in reference to the total cases dealt with under the Workmen's Compensation Act, infinitesimal.
-ii. Employers recognised their obligations under the Act, and paid up.
iii. Only the really serious cases came into Court, and there were usually some grounds on both sides. iv. Cases, when in Court, usually failed against employers on essential legal points, however strong the medical points.
v. The Courts having relaxed greatly any strict interpretation of what is an "accident," or "in the course of employment," medical evidence was really immaterial, and the Court will give the workmen every benefit of the Act.
vi. The law had expressly recognised the nervous phenomena accompanying and following accident.
vii. Now that specialisation was being carried to such a fine point under the Workmen's Compensation Act, and a special class of solicitor and doctor were finding outlets for their in-spiration and ingenuity, why not-as was proposed by any future amendment of the Coroners' Law-appoint County Court judges who possess the double qualification of doctor and barrister? That might obviate the necessity of any medical referee being appointed, and give the Court that technical knowledge that it was asserted they sometimes lacked in dealing with surgical problems. MR P. T. BLACKWELL called attention to the difficulty solicitors for an applicant had in getting reports from hospital surgeons who had been in communication with the representatives of the employers. He instanced the case where a surgeon refused to give a report for a fee, on the ground that he had already given a report to the other side. DR R. J. COLLIE said :-1 shall content myself, as far as Mr Morley's paper is concerned, in filling up one or two gaps in his argument, which 1 think may be useful to those present.
With regard to the difficulties that one encounters occasionally by working men obstructing, when sent for examination under the Workmen's Compensation Act, it is well that we should remember that the Act especially provides that if a workman refuses medical examination, the payment under the Act to which he is otherwise entitled, ipso facto, ceases. When, therefore, 1 meet with the difficulty to which Mr Morley has referred, 1 remind the applicant of this special clause of the Act, and this always has a salutary effect upon him and his conduct.
1 heartily sympathise with Mr Morley in his difficulties with house-surgeons; my experience is that these young men are not as considerate as they should be towards medical men who have to examine compensation cases in hospitals; the guinea fee (now so often paid) finds its way directly into their pockets (1 think improperly, for, in my opinion, it should go to the funds of the hospital), and it looms very largely in all their dealings with these cases. A young man who is not altogether in the position of a house-surgeon, but is a sort of quasi-superintendent, told me quite recently that his billet, apart altogether from the salary he received, was worth three hundred a year to him on account of fees, obtained presumably from common-law and workmen's compensation cases.
With regard to the kind remarks which Mr Morley has made with reference to myself, I would like to add that it is a great pleasure to me to have been able to bring about, by the decision in the law court to which he referred, a state of affairs whereby medical men are now exempted from the trying arrangement of examining workmen's compensation cases in the presence of a solicitor or of his clerk, who not infrequently interferes, presumably only to show his authority. The position was an undignified one. As is well known, I declined to submit to it, with the result that, after a lengthy process at law, it was decided by the County Court judge that I was within my rights.
Further, I am sure you will be pleased to know that quite recently a firm of solicitors engaged in this case carried this matter to the Court of Appeal, and that this High Court endorsed the lower, so that we have the highest authority that a solicitor's office is not the proper place for a medical examination, nor can a medical man be required to conduct a medical examination under the Workmen's Compensation Act in the presence of a solicitor anywhere.
The question that Mr Morley has referred to, with regard to the payment of doctors for the plaintiff, is one which has always interested me: one of these precious gentlemen who constantly appear for plaintiffs informed me that the usual practice was that he and several of the gang to which he belonged had an arrangement whereby, should there be no damages, there would be no fee, but that the fee might be tacked on to the next case. I am sometimes twitted in the law courts by cross-examining counsel as to how it is that I always appear for the defendant. But, while I admit the soft impeachment, judging from a recent experience, I cannot regret it. Three days ago a solicitor rang me up over the telephone to ask whether I would examine a case in which he was acting for the plaintiff, and, upon my stating my fee, he expressed his astonishment, suggesting that there should be a smaller fee, which was to be augmented in the event of success. However, upon my explaining that I did not do business in this way, eventually he sent his client for examination, and I was happy to be able to report her as being in perfect health and fit for work. I do n_ot think this gentleman will send any more cases to me, but I shall not have many sleepless nights over it .. This is my experience of appearing for the plaintiff.
At a time when judges and the public prints are beginning to refer almost disrespectfully of the medical profession with regard to medical evidence, I think it is time that the profession should endeavour to put its house in order with regard to the medico-legal aspect of evidence, both for the plaintff and for the defendant. Now, whilst I agree with Mr Morley that there is undoubtedly a iarge amount of malingering still going on, still I think many of the cases that discredit the profession are not genuine malingerers, but a spurious sort of so-called neurasthenia, which is really no neurasthenia at all. True traumatic neurasthenia is well known to everyone. There is the facial expression, which it is almost impossible to assume; the peculiar loss of play of expression; the frequent fibrillar muscular tremors of the face muscles: the pallor of true shock is unmistakable, especially when associated with the mask-like look of the face; the whole appearance is one of plaintive, settled sadness. All of us meet such cases, and readily advise either compensation to be paid or a delay, in the hope that these symptoms may pass off. On the other hand, spurious pseudo-neurasthenia for medico-legal purposes is nothing more or less than an obsession, which is developed by frequent medical examinations and suggestions made during indiscreet medical examinations, and I suspect sometimes by the suggestions of clerks of pettifogging solicitors.
My view-and I am in very good company; that is to say, it is shared by Babinski of Moscow, Dubois of Berne, Stoddart of London, and many others-is that this condition is more allied to the well-known state to which we have given the name of hysteria. Now, let me give a definition of hysteria; it is not original; it is that of Babinski: "Hysteria is a special psychical state which is capable of giving rise to certain conditions which have features of their own. It manifests itself in primary and secondary symptoms. The former can be reproduced exactly by suggestion in certain subjects, and can be made to disappear under the sole influence of persuasion." You see what I mean; how many of these symptoms that socalled neurasthenics complain of can be reproduced by suggestion, and how many of them-it is common knowledge-may be made to disappear under the sole influence of persuasion. The point to remember is that even traumatic neurasthenia itself is not, as some .medical men seem to think, a morbid entity, but is really a psychopathic state, and the condition to which I have already referred is in reality not a psychopathic state, but a psychasthenia, where irrepressible longings for the unearned increment take possession of the litigant; and if the legal processes are sufficiently prolonged (which I sometimes think they are of intention), the condition amounts to an obsession, which, to quote the definition of hysteria, " can be made to disappear under the sole influence of persuasion," that persuasion being damages. It is time we set our house in order, both for our own self-respect and for the' welfare of the public generally.
MR WILLIAM TURNER called attention to the case which had been mentioned, of sarcoma occurring two months after an accident, and stated that it appeared to him to be a case of found-celled sarcoma, and not a myeloid, as Mr Morley mentioned; and suggested that until the definite pathological report was seen, it ought not to be classified as a myeloid; this was further emphasised by the treatment, i.e. amputation in upper third of thigh:
whereas the myeloid, unless affecting the knee-joint, would only have required an amputation through or close by the kneejoint.
Myeloids were of slow growth; and this was exemplified in a case where two X-ray photos were taken of a case of myeloid of the tipper end of the shoulder at three months' interval, and they were so much alike that without very close scrutiny it was exceedingly difficult to gauge that there was any alteration at all. This was an instance where the strain the man experienced at his work showed up the presence of the tumour of the bone, which was first taken for a hremorrhage due to the accident.
The difficulty of certificates and consultations was a matter of grave difficulty, and some ruling in the matter and rearrangement was necessary. No doubt the practice of common-law cases had impressed the question of fees on the house-surgeons, and the different law in the Workmen's Compensation Act was not known; and if known, was not thoroughly understood.
It must be remembered that the staff of a hospital were there to carry out treatment, and the residents to look after the patients under their chiefs, and carry out the treatment ordered and required; it was not part of their duty to write certificates or have consultations with outside medical men.
.
